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The following excerpts from Law Reports have been submitt-
ed by Lt. Col. J.EF. Doig, Principal of the Nova Scotia
Land Survey Institute. These should be of interest to the
Land Surveyor and it is the intention to print in a later issue
some further references to cases and Surveyors Law.

Editor

EXPROPRIATION

S2 L7

OMULLIN vs EASTERN TRUST COMPANY N.S.R. 48 p. 223
1914 - HALIFAX

Per Graham, E.J.:

"The property, 99 Pleasant Street, has been expropriated
by the Government of Canada, under the Expropriation Act, by the
deposit of a plan and description, and therefore it has a good title".



ADJOINERS

S 2 452

AILMON ET AL vs WOODILL (1885) 18 N.S.L..S.R. at page 13
{Halifax, Bedford Basin)

A lot of land conveyed by defendant to plaintiff by way of mort-
gage was described as bounded by lands of A, and B, which had pre-
viously been conveyed to them, being originally part of the same lot,
The lines of the lot conveyed to the plaintiff were described by mea-
surement but the termini were stated irrespectively of the measure-
ments, thus "250 feet or until it comes to property of B." The
measurements were wrong and resulted in the frontage on the street
being much less than represented,

Held, that the measurements were mere matter of description and
that there was no breach of the covenant of seisin,

ADJOINING OWNERS

Sz 451

HUNTER vs ROUNE (1870) 8 N.S.L.R. Vol. II at p. 113

"Plaintiff and defendant were adjoining proprietors, their respec-
tive lots being by an ordinary post and board fence. This fence was
blown down, and defendant employed persons to build a new one, which
differed from the old in that the posts had '"shoes". The excavations
necessary for the posts and "shoes" were made by defendant partlyon
his own land and partly on plaintiffs land",

"Held, that defendant had no right to excavate or build upon
the plaintiff's land."

PETERS vs DODGE N.S.R. 45 p. 33 (1910) (Bridgetown)

HET.D per Russell J.:

" I think the law is clear that if the tree in question was
a line tree, it was the common property of both Peters
and Dodge, and the latter had no right of his own motion
to cut it down."

The following statement was made in passing:

"Cases have arisen as to roots and branches, and the law
seems to be well settled as stated in the Connecticut case
of Lyman vs Hale 27 a.m. Dec. 728 that a tree standing
wholly on one's land, but extending its roots Into and its
branches over the land of another, belongs nevertheless to
the former.

2.



EXPERT EVIDENCE

S2  L59

CAIN vs UHLMAN (1887) 20 N.S.L..R. at p. 148

n,,,..The witness whose evidence was rejected testified
that he was a practical mill builder, that he had erected water power
mills, and that in doing such work he had to take levels to get a height
but that he did not know how to use a theodolite”.

"Held, that the evidence should have been received."
Per MacIjonald, CcC.J. at .151:

"Now it is quite probable that a theodolite is the best,
most correct and convenient instrument for taking levels,
but its absence does not by any means make it impossible
for a practical man like the witness, Esty, to arrive at
correct conclusions as to the respective levels of the dif-
ferent points of a stream by other means with which he was
familiar and which he had been accustomed to use with ap-
proximate correctness in the exercise of his trade and
business, It would be for the jury, I conceive, to estimate
the value to be attached to his testimony, and the effici-
ency of the apparatus used by him."

REX vs HUBLEY 57 NSR p. 539

Harris, C.J.:

It appears that Dr. A.E.G. Forbes, a witness for the
accused, on being called refused to give evidence as an expert unless
he was first pald fees as an expert witness, He was allowed to
leave the stand, but after an adjournment granted at the request of
the counsel for the accused for the purpose of considering the ques-
tion; the witness was recalled and again refused to give expert testi-
mony unless payment of fees was guaranteed. The learned judge did
not compel the witness to give evidence, and reports that he was not
asked to do so and says that had he been asked he probably would have
compelled the witness to testify,



COURSE AND DISTANCE

S2 443

TWINING vs STEVENS (1863) 5 N.S.L.R. Vol. I p. 367

General Statement: "Where the position of the natural boundaries
described in a2 grant cannot be ascertained, and
there is no proof of the original survey, the
limits of the grant cannot be extended by im-
plication beyond the courses and distances men-
tioned in it."

The general background was that a survey had
been made in the area, the surveyor himself was dead at the time of
trial. Trees had been blazed at that time but surveyor's assistants
were not sure of which ones, and locations of same. Plaintiff was
claiming a fir stump as corner; defendant was clalming a hemlock stump
some 17.5 chains south of fir stump as corner.

GATES vs DAVIDSON ET AL (1884) 17 N.S.L.R. P. 431
{ Kentville)

Plaintiff had to prove title. His place of beginning was identified
and his Description in the grant then read: "running south 52 chains to
a large pine tree marked 'J.G.', and thence west, etc."

To reach the locus the line should be extended about 50 chains
more. To that increased distance the surveyor's line on the ground
extended, but there was no pine tree so marked either at the distance
expressed in the description or at the end of the surveyor's line.

At the latter point, however, a spruce tree was marked 'H.G.'
and 'J,G.'. The plan attached to the grant represented the lot as a
different shape from that claimed, and the area expressed in the grant
was inconsistent with the plaintiff's contention.

First trial before Rigby, J. (in his charge to jury):

"The Gates' grant was the oldest and must prevail as against a
subsequent grant covering the same lands".

Appeal per Thompson, H,

"The absence of the monument from the place where the grant
would lead us to look for it may authorize us to look for it within a
reasonable distance from that point, but the plaintiff is not content
with a reasonable distance - he goes looking for a monument a distance
unreasonably far, in view of the distance expressed in the grant......
and after all does not find it."

"The grant is strong against the plaintiff's theory in three res-
pects; it declares that the lot "is particularly marked and described in
the annexed plan" and that plan again specifies the length of the line in
question as 52 chains; Then the plan shows the lot to be one of en-
tirely different shape from that which must be delineated to suit the
plaintiff's description, and, finally the contents of the grant are stated
both in the grant and the plan as being 228 acres while the lines claimed
by the plaintiff would embrace double the quantity.

L.



ADVERSE POSSESSION

852 453

SELDON vs SMITH (1877), 36 L..T. 168 p. 169

Cockburn, C.J. said "To my mind it makes no difference
whether there was enclosure or not, Enclosure i{s the strongest
possible evidence of adverse possession but it is not indispensable'.

LEIGH vs JACK (1879), 5 Ex D, 264 p. 271

Cockburn, C.J. sald "If a man does not use his land either by
himself or by some person daiming through him, he does not necessarily
discontinue possession of it."

DES BARRES ET AL vs SHEY (1871) 8 N.S.L.R. p. 327

"W,, under whom defendant claimed, entered into possession of
a lot of land in 1834, under a judgement recovered against T., in an
action of ejectment, and continues in possession for a period of 30
years., In 1846 T, conveyed to the plaintiff, who, in the following
year, went upon the land, and had it surveyed."

"Held per Johnstone, E.S., Dodd, J., and Ritchie, J., that
the entry and survey by plaintiff were not a sufficient interruption
of the adverse possession of W. to prevent the operation of the
Statute of Limitations."

Per Ritchie, J., Sir W. Yound, C.J., dubitante.-
"T, having been out of possession and W. in possession under his
judgment, when the former made his deed to the plaintiff, no title

passed under it."

"The judgement obtained by W. against T. in 1834 did not settle
title, simply gave W. possession of the land."

( There is authority (Callahan, Ohio State) for precept that in
some jurisdictions title cannot pass while another is in possession, even
though his possession period has not ben fulfilled.)

BRORDEN vs JACKSON N.S.R. 45 p. 81 (1910) Township of Horton

Plaintiff resided upon a portion of the land described in his deed
and in common with his predecessors in title, had for many years
made use of a wood lot (5 or 6 miles away) in connection with his farm
for the purpose of getting fire wood, fence poles and seine stakes,
He had had the lot surveyed, warned trespassers off and had put others
in charge for, this purpose.

HELD: That the facts stated were sufficlent to show such a
possession under colour of title as to enable plaintiff
to maintain trespass against an intruder.

SWINEHAMMER ET AL vs HART N.S.R. 46 p. 194 (1912)

In order to acquire title by possession to woodland. there need not
be an actual possessic pedis as to the while area, but there must be
something to show definitely the limits of possession claimed,.

5.



Rlazed lines at the sides, kept up for the most part by adjoining
owners, and the running of lines by a private surveyor, are insufficient
for this purpose for want of publicity.

Where neither party is able to trace title back to the Crown, and
one party relies wholly on possession and the other on acts of posses-
sion coupled with a deed defining the bounds, the latter title will pre-
vail over the former,

In the above, defendant was given title to rear portion of lands
and plaintiff was confirmed in title to front portions.

McGIBEBON vs McGIBRON N.S.R. 45 p. 552 (1912)

Adverse possession extending over a period of sixty years is
sufficient to give the holder title as against the Crown or anyone
claiming under the Crown,

In making up the period of sixty years adverse possession, the
possessions of two or more parties who have been in possession con-
tinuously, and without any break, may be tacked.

HALIFAX GRAVING DOCK CO. LTD., vs EVANS N.S.R. p. 56
(1914) DARTMOUTH

HELD:

a) An inaccuracy in a plan did not control the dimensions
expressed in the deed. (distance from street line to
fact of a breastwork not called for in deed, shown as
55' but by actual measurement is 55' 5".)

b) Recitals in old deeds are evidence.

¢) When there is difficulty in fixing beginning boundary
the calls may be reversed and the lines traced the
other way.

Per Graham, E.J.

"True the words more or less occur (55 feet more or less) but
in a survey in which inches are taken into consideration, the
words "more or less" are not very elastic",

vIt is shown that the defendant exercised repairs on it ,
(breastwork) 19 years before the trial, not earlier., This
period is too shert for our statute."

DUNCANSON vs ATWELL ET AT, N.S.R. 48 p. 115 (19.114.)
(Kentville)

Per Sir Charles Townsend, C.J.:

"Whether the plaintiff's deeds really include, by actual measure-

ment, the land in dispute becomes immaterial in view of the

continued and notorious possession they had and had at the time
6.



of trespass'.

THE HALIFAX POWER CO. LTD. vs CHRISTIE N.S.R. 48
p. 265 (1915)

It is not necessary to prove fencing or cultivation to established
possession of woodland. Indentification by the usual method of blaz-
ing, together with such acts of ownership as the land is capable of,
is sufficient.

Neither is it necessary to trace title back to the Crown, It is
enough to show that it was derived from someone actually in possession.

SOULIS vs ARMSTRONG N.S.R. 51 p. 315 DIGBY 1917

In the year 1891 defendant took over a business previously carri-
ed on by his father and went into possession of the shop in which
business was carried on and the land adjoining occupied in connection
therewith, and erected a fence on the South line of the land occupied
in connection with the business giving a frontage of 45 feet.

Subsequently, in 1894, defendant with other heirs gave a deed to
his mother of land owned by defendant's father and received in return
(in 1896) a deed of the land on which the shop stood and land adjoin-
ing giving him a frontage of only 34 feet.

In 1899 the mother gave a deed of the rest of the land to the
present plaintiff.

After the making of the deed to his mother, defendant continued
in occupation of the land as originally enclosed and used by him for a
period upwards of twenty years.

HELD, that the deed could not be read as conveying more than 34
feet mentioned, but that the defendant was entitled to succeed by
reason of his twenty years continuous possession against plaintiff.

S2 455
COCHRAN vs SANFORD N.S.R. p. 558 Windsor (1922)

LN He claims to be entitled to a right-of-way over the
said road (a) by enjoyment for upwards of twenty years (b)..... ",

GRANT vs MORTON 57 N,S.R., p. 313 Lunenburg Co. 1924

Rogers, J. quoting 34 SCR p. 627:

"A true owner of lands is not bound to use them in any way.
He may prefer to heave them vacant. While they are vacant he
still retains the legal possession, and he only ceases to be in legal
possession when and during the time that he is ousted from it by
a trespasser or squatter, who has acquired and maintained what the
law holds to be actual possession. If the squatter claims to have
ousted him by constructive possession, he must prove a continuous,
open, notorious, exclusive possession of at least part of the lands,
the whole of which he lays claim to under colourable deed."

LANDRY ET AL vs ROSS 58 NSR p. 364 1926
7.




Harris, C.J. quoting Sherren vs. Pearson 14 SCR 581:

"Owners of wilderness or wooded lands lying alongside or in rear
of other cultivated fields are not bound to fence them or to hire men
to protect them from spoilation, The spoiler, however, does not, by
managing without discovery, even for successive years, to carry away
valuable timber, necessarily acquire, in addition, title to the land.
The law does not so reward spoilation.

CAMPRELL vs CAMPBELL 4 MBR p. 502 East Wentworth 1932

In 1911 Reuben Campbell set off a lot If land and put the
defendants, his son and the son's wife, into possession for the pur-
pose of enabling them to build a house thereon, and told them at the
time that they could have the place as long as they wished to stay
there. No deed or writing was made., Campbell assisted his son,
the defendant to enclose the lot with a fence. The son built a house
on the lot with the approval and the knowledge of Campbell, Camp-
bell later died and by his will he devised to his wife a life-estate in
his real property with remainder to the plaintiff herein. The defen-
dants continued in undisturbed possession of the lot until 1928, after
the death of Campbell and his wife. The owner of the remainder
brought this action to obtain possession of the land.

The court, exercising its equitable jurisdiction, held that the
gift was complete and that the lot belonged in equity to the defen-
dants, and that the plaintiff could not, under the circumstances,
avail herself of the defence of the Statute of Frauds or claim that
the defendants were not entitled to the land.



MONUMENTS

S2  4yh

ETTINGER vs ATLANTIC LUMBER CO. LTD. NSR 51 p. 523
(1917) Kennetcook

Per Sir wallace Graham, C.J.:
A river is a natural boundary controlling ot.her boundaries.

The highest class of boundary, a natural monument, cannot be
rejected in favour of a blazed line on the ground, not called for in
the documents and which does not correspond to the line on the grant.

Blazed trees junior to the survey for the grant, and not called
for in the grant, are not in law evidence.

McPHERSON ET AL vs DONALD CAMERON (1868) 7 N.S,L.R.
p. 208 {L.and on eastern side of S.W.
branch of Mabou River.

General Statement: "If courses and distances are given to reach
an object, and they will not reach that object, the rule is to go to
the object as the most certain and to alter courses or distances
accordingly."

"In an action of ejectment defendant relied upon a certain
beech as being a corner boundary of his lot, but neither the course
nor distance mentioned in his grant would take him to it, without
the alteration of one or the other. It being clearly proved that
this beech had always been considered the corner of defendant's lot.

"Held, that defendant's line should be extended beyond the length
mentioned in his grant, until it struck the beech in question."

ARCHIBALD et al vs MORRISON 7 N.S.L.R. VeolL. I p. 272
(Land lying between St. Peter's Bay and Bras
D'Or Lake).

General Statement:

"The terms "due North" and "due South'" in the des-
cription of a deed, if not controlled by accompanying words,
mean north and south by the magnet, and not by the meridian,"

"Where a plan is attached to a trant or deed and referred to in.
the usual terms it is to be considered as incorporated with the instr-
ment, and must be construed along with it."

"The description contained in a grant of lands gave one of the
boundaries as follows:- '"Thence along shore to a point due north of a
small pond _six chains from an old fort.! This pond by admeasurement
shortly before trial was found to be at its eastern end nine and at
its western end eleven chains from the fort.

"Held, that this discrepancy must be rejected as falsa demon-
stratio, and the pond being a natural monument, its actual position
should control and correct the description in the deed."

9.



DAVISON vs BENJAMIN (1874) 9 N.S.L.R. Vol III p. 474
( Kentville)

"Several crown grants from which plaintiff deduced his title
purported to convey a specified number of acres, described as con-
tained within lines commencing at a fixed point, and running speci-
fied distances to other points indicated by marked trees and other
monuments, which appeared upon plans annexed to and referred to in
the body of the grants."

"Held, that the monuments, being ascertained, must contro! the
quantities purported to be granted, and the distances mentioned in the
grants, notwithstanding the fact that the number of acres included
in that case would be enormously in excess of the number which the
grants purported to give. The least objectionable of all difficulties
is to make quantities whether too great or too small, yield to actual
monuments on the ground."

Per Sir W. Young, C.J. - "The grants might have been
attacked by the crown for excess but, in the absence of such pro-
ceedings, the land included could not be re-granted to a stranger.
Under the usage of the court, parol evidence is admissable to show
the actual position and surveys of lands included in grants of wilder-
ness and woodlands,"

Lot Deed Actual
Discrepancies
in Areas A 400 Ac 672 Ac
B 100 Ac 772 Ac
C 100 Ac 760 Ac
D 100 Ac LOO Ac
52 445

FIELDING ET vs MOTT ET AL (1885) 18 N.S.L.R,

Thompsen, J., p. 356:

"We have in this description a unique boundary given as the
place of beginning: "A birth tree marked 'A.,D', and being on the
east side of Salmon Riber, East Halifax." The subsequent erron-
eous addition where the tree is stated to be above the bridge "about
five miles", will not vitiate the description, or prevent us from tak-
ing the A.D. tree as the boundary, even though we find it less than
five, or even less than four miles above the bridge. The person who
marked the tree and gave the description identified it. Had it appear-
ed that, about five miles above the bridge, there was another A.D.
tree, a different question would have arisen - as to the admissability
of parol evidence to control the expression "about five miles" by
evidence to identify the lower tree."

THE ATTORNEY-GENERAL vs DOMINION COAL CO. LTD.
N.S.R. 44 p. 438 (1909)

Per Townshend, C.J.

"Natural monuments are preferred to courses and distances by
10.



the courts because it is supposed that the parties made their grant
in view of the premises and were more likely to have made a mistake
in their courses and distances than in respect to a2 natural monument.
But if no one was ever there, surveying the area, that rule with its
reason fails,

------ s s e s s a0 e

Here, I think, it may be said that the dimensions are of the
essence of the instrument".

Note: A mining lease was involved - not to be over 2 1/2 miles
long and 1 square mile in area.

And further quoting Tuxedo Park vs Starling, 60 N.Y.
app Div. 352:

"Where courses and distances are to form a fixed line or to
enclose a fixed quantity they will control natural monuments",

BOEHNER vs HIRTLE N.S.R. 46 p. 267 (1912) LUNENBURG

Graham, E. J. quotes:
{(c) In Van Wyck V. Wright 18 Wend., 168

"I consider the law so well settled that a conveyance is
to be construed in reference to its distinct and visible locality
calls as marked or appearing on the land in preference to quan-
tity, course, distance, map or anything else, that it would
be a waste of time to refer to the numerous authorities on
the subject."

BLACKADAR ET AL vs HART N.S,R. 51 p. 449 Miilville,
Kings County

It was further objected on the part of the defendant that the
description in some of the conveyances tendered were vague and un-
certain, as monuments referred to were no longer to be found on the
ground,

HELD, that this was a mere objection to the form of the conveyance
tendered, entitling defendant to require delivery of deeds containing a
modern description, but not entitling him to damages for breach of
contract.

Per Sir W. Graham, C.J.:
"It was one of the late E.E. Armstrong's surveys.......

A rule has been adopted in America and followed in Nova Scotia
that where there is in a description a2 variance between the
monuments and the courses and distances, one rejects the
courses and distances as false description in favour of the
monuments. There is a very good reason given for this rule,
namely, that a mistake may easily occur in writing out des-
criptions, or the surveyor may have been mistaken in either,
whereas in respect to a2 monument the presumption being that

11,



the surveyor was at least on the ground could not so easily be
mistaken in respect to the monument. That rule was applied to
surveys of this same surveyor in this locality, owing to his
recklessness with the Crown land. (Davison vs Benjamin 9

N.S.R.u)iverreoaetoronenosseaosoenncosecosas Ciecsireseareanens
S2 LLb
Archibald Foster is a surveyor of experience. He was called
by the plaintiff and ................
Q. I see the lot was run by E.E. Armstrong; have you had ex-
perience in your surveying as to his lots?
Yes.
Q. Are his surveys accurate?
A, He was considered liberal. I have found that they overrun
largely.

12,



ESTARLISHMENT

SR 140

McGREGOR vs WERBER N.S.R. 51 p. 230 (1917) Digby

I think it is exceedingly dangerous, when one of the parties. is
dead, to accept too implicity the testimony of the other as to a con-
ventional line which supercedes the boundaries of documentary title
deeds. It (Line claimed) is a line which would run through a building
then and now on the property now owned by the defendant and that is
improbable. It was a mere line through the air between objects already
on the ground and no marks made which would lend it authority. The
evidence on the ground namely, the building mentioned and the old abut-
ment is evidence the other way,

REID vs SMITH (1868) 7 N.S.L.R. Vol. I p. 262

General Statement: "“"There being some uncertainty as to the
line dividing the lands of two adjoining owners, they mutually agreed to
have a survey, and, for that purpose, each appointed a surveyor to
represent him. These surveyors, attended by the parties and others,
met on the spot and, having read the deeds, fixed, by mutual consent
of the parties, a certain line as the boundary between the two proper-
ties."

"Held, on the principle of Woodberry vs Gates, 2 Thompson,
255, and Davidson vs Kinsman, 1 James, 1, that an estoppél was
thereby created, which prevented the parties, or those claiming under
them, from setting up any other boundary."

HAGARTY vs JAMES PRYCR ET AL Alderman of the City of
Halifax, (1872) 8 N.S.L.R. Vol. II p. 532

"Defendants removed plaintiff's porch as a nuisance, and justi-
fied as being a committee of the City Council duly authorized to
remove anything which was a nuisance, encroachment or annoyance on
any of the streets.. The evidence showed that the porch, which en-
croached upon the public street several feet, had been in existence
just as it was when pulled down, for a period of 60 years. There was
no evidence as to the origin or dedication of the street, and it did not
appear whether the street or the porch was the more ancient."

"Held, that in the absence of evidence as to the original laying
out of the street, its dedication to the public should be taken as sub-
ject to the encroachment in question, and that the verdict for the
defendants should be set aside."

Note: The house in question had been occupied at one time by
the Rishop of Nova Scotia (Inglis) and was situated on the west side
of Pleasant Street."

PUGHE vs PETERS ET AL (1876) 11 N.S.L.R. p. 139 (Halifax)

Plaintiff and the two defendants purchased a field, divided the
front portion into lots according to a certain plan, laying off two lots
as a proposed street, connecting an existing street with the undivided

13.



rear portion of the land, and furnishing the only access to that rear
portion from any existing street.

The defendant, P., purchased the undivided rear portion and two
of the front lots, one on each side of the proposed street, the said
lots being described in the deed as bounded on the North and South re-
spectively by the street in question.

EELD, that the plaintiff was estopped, as a grantor in the deed
to defendant, P., from denying that a right-of-way was granted over
the land designated in the deed and on the plan under which sales were
made as proposed streets.

HELD, also, that although the land designated on the plan as
proposed streets was subject to a right-of-way to the rear and to
any portion of the adjoining lots, yet that, as the title to it remained
in the plaintiff and defendants, it was subject to partition under Chap-
ter 102 of Revised Statutes.

ROBERT vs MARR, 1 Taunt, 495

Lord Mansfield: "If you have told one in your lease, this piece of
land abuts on a road, you cannot be allowed to
say that the land on which it abuts is not a road."
S2 4h1

ROACH vs WARE (1886) 19 N.S.L.R. p. 330

"M .R., being about to make a conveyance of land to V.R, went
on the land in company with V.R., and fixed the starting point from
which the line was to run. A deed was made accordingly. After the
death of M.R. plaintiff, his widow, with the consent of V.R. got a
surveyor to run the line which was done from the starting point indi-
cated by M.R. but in consequence of an error of the surveyor on a
course five degrees different from that mentioned in the deed. V.R-.
was not present when the survey was made (absent at sea) but sub-
sequently assented to the line as run in ignorance of the fact that a
mistake had been made. V.R. conveyed to defendant, according to the
description in his deed.

Held, that the assent given by V.,R.to the line as run by the
surveyor was not sufficient to establish a conventional line."

Per MacDonald, J.:

"Surely it cannot be contended that he even intended to agree
to a line running five degrees to his prejudice away from the
correct one, or that he would not have opposed it if he knew
that Vanbuskirk had made such a gross mistake against his
interest. In the absence of anything to estop him from dis-
rupting such a line it would be shocking injustice to deprive him
of his land because 2 surveyor made such a mistake, not commu-
nicated to him, even if he made stronger admissions or gave a
clearer assent than he is proved to have made or given here,
while relying upon the correctness of the surveyor's work, which
turned out to be so clearly erroneous',

1k,



FULLERTON vs IRPITSON ET AL (1878) 12 N.S.L.R. p.R25 "

Defendants took plaintiff upon land offered as a security for a
mortgage and pointed out boundaries. Defendants showed both parcels
as theirs. Mortgage described land as that on which defendants re-
sided but the boundaries given were those of EFGH alone.

B c
A Dwe o . .
E y7; — - -

£ @
Mortgage was foreclosed and defendants claimed that plaintiff
had no title to their house lot.

Held;

a) Defendants not estopped from saying that land in
question was not in the mortgage.

b) WVerdict for plaintiff sustained as it was clearly the
the intention to include the portion on which defendants
resided.

James, J.:

ESTOPPEL: When one person, by anything which he does or
says, or abstains from doing or saying, intentionally causes or
permits another person to believe a thing to be true, and to

act upon such belief otherwise than but for that belief he would
have acted, neither the person first mentioned nor his represen-
tative in interest, is allowed in any suit or proceeding between
himself and such person or his representative in interest, to deny
the truth of that thing.

S2 442

c) "BEe (plaintiff) has proved distinctly and incontrovert-
ibly from the defendants own lips and from his own
recollection that it was the intention of both parties
that the whole property both North and South of the
road should be included in the mortgage. And so we
must construe it'".

WODD vs GIBSON (1897) 30 N.S.L.R. p. 15 (Town of Windsor)

The trial judge found that the defendant, ty a user of more
than twenty years, had acquired the right to have the eaves of his
barn project over the line of the plaintiff's land.

This decision was upheld, giving the defendant nothing more than
an easement, the evidence showing that the land, so far as the surface
was concerned, had been throughout in plaintiff's possession, and used
by him,

(Note here that the basis of this decision is the phrase "so far
as the surface was concerned, had been throughout in plaintiff's
possession" - i.e. he had used the land.)
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REDDY vs STROPLE N.S.R. 44 p. 332 (1909) Guysborough

The title to the land in question depended on the reading of the
description in the defendant's deed, the material portion of which was
as follows: "Thence running in an eastwardly direction along the said
highway until it comes to a crossway {(a kind of culvert or bridge) in
the public highway, and running in a southerly direction until it comes
to the waters of Broad Cove, etc.".

There were two crossways on the highway. The dispute was
over which was meant.

Held: 1) There was no authority for rejecting first crossway in
favour of second.

2) The words "running in a southerly direction, etc." did not
demand a straight course but only a southerly direction.

3) Defendant was not bound by an alleged conventional line
agreed to between the parties "if found to be correct®,
in the absence of evidence to show that it was found to be
correct, and where it appeared that, at the time the
agreement was made, there was uncertainty in the minds of
the parties as to which crossway was meant,

L4) In interpreting the agreement (re the conventional line)
both the agreement and the plan referred to in it must be
considered.

5) Effect must be given to the instrument, where possible,
against the grantor.

OGILVIE vs CROWELL N.S.R. 40 p. 501 (1904) near Lawrence-
town, Halifax County

Per Graham, E., J.

"I am of the opinion that there was no public way, as the de-
fendant claims; that there was no dedication. It has been a mere cart
road. It was not a thoroughfare. There was not a public terminus
at each end, There was a gate kept up near the highway on the
plaintiff's land, and this had to be opened by people going to the shore.
The plaintiff's land, with the seaweed, constituted the other terminus.
There was no statute labour performed on it..... I find against the
existence of a public way".

JOLLYMORE vs ACKER N.S.R. 49 p. 148 (1915)

Such elements of estoppel are supplied by evidence showing that
former (adjoining) owners agreed upon and built a fence dividing the
properties upon a line which indicated clearly that the adjoining owners
being uncertain of the line had a surveyor run it out and by mutual
consent built the dividing fence on the uncertain line indicated by the
surveyor's stakes; that afterward this fence was renewed by the
parties plaintiff and defendant and those under whom they claimed,
and that the fence so renewed was treated as the dividing line, and
that the plaintiff built a well on his side by reason of such convent-
ional line.

A line agreed upon to prevent future disputes should be as
effectual as a line agreed upon because of an existing dispute,

16.



The facts of every case as they appear must be looked at.

MAPS AND PLANS

S2 456

BLANK vs ROMKEY N.S.R. 47 p. 127 (1913)

Appeal from decision of Graham, E. J., in favour of plaintiff
in an action claiming damages for trespass,

Appeal allowed,

The plaintiff claimed that the plan referred to in the descrip-
tions of the various lots in the subdivision was in conflict with the
description of his Lot (No. 7).

Drysdale, J. said: "Taking the description as it is in the deed
and applying it to (Lot) 7 as shown in the plan, viz., as all lying east
of the creek, or inlet, you apply the description and its four sides
as therein stated without trouble and accurately, whereas to take the
plaintiffs contention as to (Lot) 7 being intended to take in a portion
of the point, you not only do violence to the plan, but you cannot

possibly apply your fourth course in the description. I think this is
not, etc........

There were good grounds for defendant having title to dispute

land by possession in any case. This was confirmed by Drysdale, J.
and Ritchie, J,.

CHARLES D. ARCHIBALD ET AL vs, R.G. MORRISON
7 N.S.L.R. Vol. I at p. 272 (land lying
between St. Peter's Bay and Bras D'Or Lake).

General Statement:

"The terms "due North" and "due South" in the description of
a deed, if not controlled by accompanying words, mean north and south
by the magnet, and not by the meridian,"

"Where a plan is attached to a grant or deed and referred to
in the usual terms, it is to be considered as incorporated with the
instrument, and must be construed along with it,"

"The description contained in a grant of lands gave one of the
boundaries as follows: - "Thence along shore to a point due north of
a small pond six chains from an old fort." This pond by admeasure-~
ment shortly before trial was found to be at its eastern end nine
and at its western end eleven chains from the fort.

"HELD, that this discrepancy must berejected as falsa demon-
stratio, and the pond being a natural monument, its actual position

should control and correct the description in the deed."

FULLERTON vs BRUNDIGE ET AL (1886) N.S.R. p. 185

Per Ritchie, J.:
' 17.



The words contained in the deed, viz, "which said lot is parti-
cularly marked and described on the annexed plan', make the plan a
part of the description, and I consider the law to be that when a plan
is referred to in a deed as part of the description, all the particulars
appearing on that plan are to be regarded as if they had been fully set
out in the deed.

MILLETT vs BEZANSON ET AL N.S.R. 45 p. 152 (1911)

HEL D: "While the report and plans of a Crown Land Survey-
or leading to a grant cannot be used to contradict the terms of the
grant they can be used for the purpose of ascertaining where the
surveyor started and where he established his marks.

Also, that where a course is described as running from a fixed
monument "North along the rear line of lots 16, 17 and 18,180 rods "
the dimension 180 rods conclusively determines the distance to be run
and not the reference to lot 18",

S2 457

BOEHNER vs HIRTLE N.S.R. 46 p. 267 (1912) Lunenburg

Graham, E.J. quotes:
a) In 5 Cyclopedia of Law and Procedure p. 923 it is said:

Where maps, plats and field notes are referred to in des-
criptions of land they are to be regarded as incorporated
into the descriptions, and in the case of a conflict of calls
the usual rules of construction are to be applied, and those
calls which are most certain and definite, or most in accord
with the true intent of the parties, are to be adopted."

b) In 4 Am. and Eng. Ency. p. 777 it is said:

"When the plan and monuments made by an original survey do
not coincide the monuments govern, and this is also the case
when the monuments are by another (survey) ? and the plan
only is referred to in the deed."

d) In Thomas V. Patten 13 Maine 39:

"Where the number of the lot on a plan referred to in the
deed is the only description of the land conveyed, the cour-
ses, distances and other particulars in that plan are to have
the same effect as if recited in the deed.

It is a well settled rule that where an actual survey was
made and monuments were marked or erected, and a plan was
afterwards made intended to delineate such survey and there
proved to be a variance between the survey and the plan the
survey must govern. But no such rule of construction has
obtained where the survey was subsequent to the plan.”

HALIFAX GRAVING DOCK COMPANY LTD, vs EVANS
18.




N.S.R. 47 p. 56 (1914) DARTMOUTH

FELD:

a) An inaccuracy in a plan did not control the dimensions
expressed in the deed. (distance from street line to
face of a breastwork not called for in deed, shown
as 55' but by actual measurement is §5' 5",

b) Recitals in old deeds are evidence.

¢) When there is difficulty in fixing beginning boundary the
calls may be reversed and the lines traced the other way.

Per Graham, E.J.

"True the words more or less occur (55 feet more or less)
but in a survey in which inches are taken into consideration,
the words "more or less" are not very elastic!.

R A I A

"It is shown that the defendant exercised repairs on it
(breastwork) 19 years before the trial, not earlier. This
period is too short for our statute."

GIBRSON vs CLINKWORTH ET AL 51 N.S.R. p. 343 1917 Bri
Bridgewater

The description in the conveyances for some time after the
original allotment was by number, which could only be ascertained and
located by reference to the plan of allotment, the only evidence of
which at the time of action was the township plan.

EELD, that such plan, which was the foundation of the
allotment, must be resorted to and regarded.

HELD, also, that the finding of the trial judge in favour of

—
the line as run by a surveyor who did not regard such plan,
must be supported.

S2 458

BANKS vs BEALS 59 N.S.R. p. 503

Lands owned by plaintiff and defendant were described as
bounded in the one case on the north and in the other on the south
side of the "Canaan Road". The road, in the original grant and the
plan attached thereto, was shown to run in a straight line between
the lands of the two opposite proprietors. The line as laid out ran
through a deep gully and for convenience the road at that point was
diverted to one side, returning to the described straight line further
on.

HELD, that the line as shown on the plan controlled the line by which
the parties bounding upon the road had held.
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DAVISON vs BENJAMIN (1874) 9 N.S.L.R. Vol. III p. L74
(Kentville)

"Several ¢crown grants from which plaintiff deduced his
title purported to convey a specified number of acres, described as
contained within lines commencing at a fixed point, and running
specified distances to other points indicated by marked trees and
other monuments, which appeared upon plans annexed to and refer-
red to in the body of the grants."

"Held, that the monuments, being ascertained, must control
the quantities purported to be granted, and the distances mentioned
in the grants, notwithstanding the fact that the number of acres in-
cluded in that case would be enormously in excess of the number which
the grants purported to give. The least objectionalbe of all difficul-
ties is to make quantities whether too great or too small, yield to
actual monuments on the ground,"

Per Sir W. Young, C.J. - "The grants might have been
attacked by the crown for excess but, in the absence of such pro-
ceedings, the land included could not be re-granted to a stranger.
Under the usage of the court, parol evidence is admissable to shew
the actual position and surveys of lands included in grants of wilder-
ness and woodlands.”

Lot Deed Actual
Discrepancies
in Areas A 400 Ac 672 Ac
B 100 Ac 772 Ac
C 100 Ac 760 Ac
D 100 Ac 400 Ac

BLACKADAR ET AL vs HART N,.S.R. 51 p. 449 Millville,
Kings County

It was further objected on the part of the defendant that
the description in some of the conveyances tendered were vague and
uncertain, as monuments referred to were no longer to be found on
the ground.

HELD, that this was a mere objection to the form of the convey-
ance tendered, entitling defendant to require delivery of deeds contain-
ing a modern description, but not entitling him to damages for breach
of contract,

Per Sir W, Graham, C.J.:
"It was one of the late E.E. Armstrong's surveys .......

A rule has been adopted in America and followed in Nova
Scotia that where there is in a description a variance bet-
ween the monuments and the courses and distances, one
rejects the courses and distances as false description in
favour of the monuments. There is a very good reason
given for this rule, namely, that a mistake may easily
occur in writing out descriptions, or the surveyor may have
been mistaken in either, whereas in respect to a monument
the presumption being that the surveyor was at least on
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the ground could not so easily be mistaken in respect to the monument.
That rule was applied to surveys of this same surveyor in this locality,
owing to his recklessness with the Crown land, (Davison vs Benjamin

G N.S.R.)uuieriveraniossnsosaronnas

Archibald Foster is a2 surveyor of experience. He was called by the
plaintiff and..... cheseans

Q. T see the lot was run by E,E. Armstrong; have you had exper-
ience in your surveying as to his lots:

A. Yes.
Q. Are his surveys accurate?

A. He was considered liberal. I have found that they overrun largely.

21.
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Fif e axly .

Shockproof isournew
compensator

in the Automatic Engineers’ Lavel Wiid
NA2 (NAK?2)

Maximum damping in winds, by road
traffic and other causes of vibration,
, Robust pendulum for hard work.

Also new;
Press button control for
compensator:

No more tapping on tripod or instrument.
Plus, as before:

Horizantal line of sight within~.0.3%
(0.05mm in 30 m), therefore precision
levelling is also possible with the
Parallel Plate Micrometer Wild GPM1
attached.

Upright, brilliantimage, telescope magnl=
fication 30x, horizontal glass circle
(NAK?2), endless drive screw, stable,
compact and neat design.

WILD

Wild Hearbrugg Ltd.,
CH-9435 Heerbrugg/Switzerland

trade mart - scotia square - halifax - nova scotia

423-8992

norman wade company Itd
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Introducing
Norman Wade
measuring tapes

Sxig

i

MM asis

the complete i
Now you can select the measuring tapes you
need for your specific requirements from a

complete range by a world-renowned manu-
facturer.

These tapes meet the highest possible stan-
dards for accuracy and durability — all tapes
and reels are interchangeable with most
other popular brands.

The range includes many varieties of pocket,
case, and reel tapes and chains in English
as well as metric graduations — and also a
complete line of accessories and tape repair
kits.

Tapes are available from any of our ten
branches across Canada which also have
facilities for service and repair.

Write or phone now for your free, illustrated
and fully comprehensi talog

trade mart - scotia square - halifax - nova scotia

423-8992

norman wade company Itd
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Wild T1-A Double Cenire
Theodolite with mounted
Diagonal Eyepieces

Wild T1-A Double Centre
Theodolite with the Wild GOA
Autocollimation Eyepiece

Wild T1-A Double Centre
Theodolite with the Wild GPM2|
Parallel Plate Micrometer

Three of many possibilities

We are showing here just three of the
many possibilities to extend the practical
usefuiness of the Wild T1A, T16 and T2 theo-
dolitesthrough optional accessories. These
are available for distance measuring, cen-
tring, levelling, orientation, plumbing, for
alignments, and for autocollimation. Most

423:8992
4236603

WILD

HEERBRUGG

of them are identical for all three theo-
dolite types and therefore interchangeable.

In the detachable tribrach with its
swivel knob locking device, the theodolite
can be exchanged under forced centring
against targets, 2m subtense bar, etc.
Please ask for brochure G1256

trade mart - scotia square - halifax - nova scotia

norman wade company Itd
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N E : E, converts your Wild T2 into
a Precision Tacheometer

Distance measuring
Attachment
Wild DHOT Distomat = wessuingrange 1om

.—-..—'-'—'.'—.—---—‘----—'-'.’.-T

B Particular features

Measures with modulated infra-red beam
Digital read-out
Follow-up-read-out when laying out distances

DI10 attachment tilts together with T2 telescope for lay-outs

Measuring time incl. pointing max. 60 s

Easy to use

Internal battery sufficient for about 200 measurements
No heating-up time

B Applications

Breaking down control by traverses with side lengths up to
1000 metres

Polar co-ordinates (bearings and distances) in cadastral
surveys

Trigonometrical levelling

Scale determination in local triangulation

Determination of air photo control

Distance measurements in engineering projects such as

bridge spans. industrial and tourist cable railways, etc. etc

Laymg out roadwayq pipelines and high tension lines

Underground measurements in tunnels and ga!lcnes

Digita! Read-out distance 629 98 m

trade mart - scotia square - halifax - nova scotia

4238992

norman wade company ltd
423:6603



Neither haze,norrain,

nor brilliant sunshine,
norgloom of night stays
this LaserGeodimeter
from precise distance
measurement everytime.

Laser Geodimeter 8 takes all kinds of weather in its stride.
And unlike microwave long range measuring, humidity has virtually
no effect on the accuracy of a light beam. In fact, the influence on
microwaves is about 100 times greater than on light waves.

Geodimeter is so precise the United States Government is using
it exclusively on the Trans-Continental-Traverse of the United States.

For precise information contact: AGAtronics Limited
41 Horner Avenue AGA
Toronto 18, Ontario

(416) 252.4691



SURVEY
MARKER

A newly developed survey marker
consisting of a corrosion resistant
aluminum head threaded to a Speclal heads, bearing the initials
sharpened carbon steel rod and Or registry number of the indivi-
ribbed for better holding char- dual may be supplied, but time
acteristics. must be allowed for manufacture.

This marker has won approval With “ENHEAT SURVEYORS'
from professional Land Surveyors MARKERS” on the survey, it is
in all the Maritime Provinces and no longer necessary to “begin at
is now in common use in this an old fence post” or such perish-
area. able reference point.

Another New Service From

ENHEAT STEEL DIVISION

Manufactured By

Enamel & Heating Products Limited
AMHERST, N. S.

Nova Scotia Land Survey Institute

OPERATED BY

THE DEPARTMENT OF EDUCATION
PROVINCE OF NOVA SCOTIA

CARTOGRAPHIC DRAFTING (1 year)
PHOTOGRAMMETRY (2 years)
SURVEYING (2 years)

The survey course prepares one for the Intermediate and Final Partl Examina-
tions for registration as a Nova Scotia Land Surveyor

FULL PARTICULARS FROM

The Principal
Nova Scotia Land Survey Institute

Lawrencetown, Nova Scotia.




BRUNING
DIVISION

Addressograph
Multigraph
Company Limited
Drafting, Engineering Supplies

Cronoflex Printing a Specialty

Revolute — Copyflex
Electrostatic Machines

6100 Young Street, Halifax, N. S.

EASTWARD
INDUSTRIES LTD.

exclusive representatives for the

Keuffel & Esser Company of
Canada

K & E Transits, Levels, Rods,

elc., In stock.
Bayers Road Shepping Centre HALIFAX
LOWER PLAZA N. 5.

The Hughes Owens
COMPANY LIMITED
A complete line of Supplies for

the Engineer, Surveyor and
Draftsman

Ozalid and Blueprinting
1685-1487 Hollis St., Halifax

BETTER MEASURE WITH

tllF KIN

TAPES-RULES-PRECISION TOOLS
Send For Free Catalog

rwe [uFrw Ruie (o. or (anAoa,Lro.

BARRIE,ONT,

ATLANTIC AIR SURVEY
(1963) LIMITED

Now, with two offices to serve

you better —

Aerial, Photogrammetric and

Topographic mapping.

469-7901 P. O. Box 187, Dartmouth
454-2902 1115 Regent St., Fredericton

Mailing Tubes — Open and Closed
Ends.

Storage Tubes — for prints and
tracings

Write —

Sonoco Products Company of
Canada Limited
8415 Mountain Heights Ave.,
Montreal 9, Quebec.







